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An Act to Amend the Occupational Health & Safety Act with respect to violence and harassment in the workplace and other matters.
Click on the following useful links: 
Ministry of Labour, Ontario

www.labour.gov.on.ca/english/hs/pubs/wpvh/index.php
www.labour.gov.on.ca/english/hs/sawo/pubs/fs_workplaceviolence.php
Industrial Accident Prevention Association

www.iapa.ca/main/articles/2009_workplace_violence.aspx
Ontario Safety Association for Community & Healthcare
 News & Safety Information 

(provides information, facts, resources and handbooks)
www.osach.ca
Education Safety Association Ontario 
(Workshops, Prevention Resources, Handbooks, Violence and Harassment Policy Examples)
http://www.esao.on.ca/violenceresources.aspx

Executive Summary

1. Bill 168 received Royal Assent December 15, 2009 

2. Comes into force June 15, 2010. 

3. Affects ALL Ontario workplaces with 5+ workers. 

4. All policies, programmes, measures and procedures are to be in place by June 15, 2010. 

5. Directors’ & Officers’ Liability & Corporate Reimbursement Insurance (D&O) and Employment Practices Liability Insurance (EPL) may assume your defence against allegations of failure to have adequate policies and procedures as outlined in the legislation; or, insurer dependent: reimburse your defence costs if found not guilty of the offence.   

6. D&O and EPL coverage can ensure Directors, Officers AND Employees AND your Corporate Entity are protected against such allegations.  
Summary - Employer Requirements

Employers are required to develop: 

· Violence (as defined see links above) and harassment policies and programmes;  

· Employee reporting and incident investigation procedures; 

· Emergency response procedures (violence); 

and a process to deal with incidents, complaints and threats of violence.  
This includes a Risk Assessment of violence hazards that may arise from the nature of the workplace, the type of work, or the conditions of work before developing a programme. This process should be reviewed annually and updated. 
We suggest employing a suitably qualified Workplace Health & Safety consultant (insured for both general and professional liability) to conduct this assessment on your behalf. 
Higher Risk Environments listed on the IAPA site include: 

· Community Based setting 

· Unstable or Volatile Clients 

· Handling Cash 

· Mobile Workplaces 

· Contact with Clients 

· High Crime Areas 

· Securing/Protecting valuables 

· Transporting people/goods. 

· Working alone or in small numbers. 

The new legislation applies to all companies in Ontario with 5+ employees. 

The Employer must respond when aware of domestic violence that may expose a worker to physical injury in the workplace.  A sensitive point is that the Employer must also disclose to employees if a fellow worker has a history of violence or similar negative behaviour if there is an impact on the workplace.  The IAPA also states that it is important to pass on this information without discrimination against the employee.  It also suggests open discussion needs to happen to determine whether or not the potential for violence should be disclosed to colleagues.  
This is again a very good reason to employ a suitably qualified Workplace Health & Safety consultant to develop a procedure.  

Workplace harassment is also defined on the link above and it is clarified that even incompetence comments or offensive statements could be construed to be harassment under the new law.  

It is vital for your business to be compliant with Bill 168.  There remains a very nebulous interpretation of Workplace Harassment: 

“A course of vexatious comment or conduct against a worker in a  workplace that is known or ought reasonably to be known or unwelcome”

Even if you feel you have complied, one allegation (valid or not) could bring your firm under scrutiny from the authorities.  The D&O Insurer will not pay penalties but may in many cases assume your defence or reimburse your defence in the event you are found not guilty.  

An allegation against a corporation related to this Bill can severely affect the corporate image as well as its results.  Fines can be imposed as follows: 
· Individual fines of no greater than $25,000 per count plus possible jail sentence 
· Corporate fines of no greater than $500,000 per count. 

Due to the introduction of this Bill, D&O insurers will certainly be well versed on Bill 168 and its requirements and will not readily extend coverage to a client that has not fulfilled the compliance requirements to the insurer’s satisfaction. 
Fenn & Fenn Insurance Practice Inc. is a commercial insurance brokerage.  To apply for D&O and EPL protection or if you have any questions, please contact us.      
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