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A “Simon Says” Article:
MAKING A CASE FOR LEGAL EXPENSE INSURANCE
Legal Expense Insurance is a relatively new product in Canada but has been in use in many other countries for over 80 years.  It provides legal representation for a wide variety of dispute type situations.  Up until now Canadians have had to defend (or prosecute) disputes or, sustain fines and penalties for statutory violations mostly from their own accounts.  This can be at significant unbudgeted and excessive cost. 
Based on 598 Canadian lawsuits reviewed by DAS Canada (www.das.ca): 
· The average cost of a lawyer’s services is $360.  
· The average cost of a two day civil action trial in Canada is $26,444 with the low end being $18,185 and the high being $62,843. 
· A one day criminal trial costs approximately $5,000 with the low end of $2,931 and the high end being $10,001.  No matter how one “dices and slices” it, when faced with an uninsured defence or a desire to prosecute: it’s going to be expensive. 
Let’s take a closer look at some exposures that exist where Legal Expense Insurance may work for you:  
	Wrongful Dismissal
The employer followed all required procedures to terminate an employee: warning, disciplining and firing.  It received a Wrongful Dismissal Statement of Claim for thousands of dollars in damages.  Potentially it will sustain legal costs to defend and potential fine(s) and penalty (ies) against it.  Under today’s Bill 168 - An Act to amend the Occupational Health and Safety Act with respect to violence and harassment in the workplace and other matters (http://www.iapa.ca/Main/Articles/2009_workplace_violence.aspx) the Employer’s exposure to action under the Occupational Health & Safety Act is even greater.

	Discrimination
A work applicant claims the employer did not hire him because of his race or his religion.  He takes the employer to a Human Rights Tribunal.  The employer faces legal costs for specialty Human Rights knowledgeable legal counsel and possible fines.


	Criminal Liability
[bookmark: cont]As per Bill C45 – Amendments to the Criminal Code affecting the Criminal Liability of Organizations (http://www.justice.gc.ca/eng/dept-min/pub/c45/)  the following example:
Four employees are killed in a workplace accident.  As the involved employer the company is now faced with fines and penalties and must defend itself under Bill C45.

	Ministry of Labour (MOL) Fines and Penalties

Prior to Criminal charges being laid in an employee injury/death situation, the MOL levies a $100,000 fine against the employer.


	Contract Dispute
A manufacturer commits to provide its customer with a specific quantity and quality of product by a specific date, the customer later changes the order to a higher quality, keeping the volume the same, the manufacturer quotes an extra cost for the change and the contract is amended to reflect the change.  The customer agreed to the cost but now the contract has been fulfilled, the customer is refusing to pay more than the originally quoted amount for the lower quality product.

	Debt Recovery
An accident occurs at the manufacturer’s plant.  During this time the manufacturer’s customer withholds a payment of $120,000 due for one completed delivery, until the situation is resolved, using the excuse of uncertainty of future orders being fulfilled.  The manufacturer follows all reasonable steps to secure payment but the Customer continues to ignore the manufacturer’s payment requests for the fulfilled order portion.


	Miscellaneous
· A company is facing a tax audit it didn’t expect.  It followed all rules and regulations to ensure returns were correct and submitted within statutory timeframes.  It’s going to cost time and expense to prepare for the audit.  
· Someone is consistently trespassing through your yard hopping fences as a shortcut to another destination.  You have warned the trespasser to stay off your premises but he continues to disregard all warnings.   
· You’re unclear if you should hire someone as a full time employee or on a contract basis and need advice.  
· Your prospective employee has a chemical engineering degree from a foreign jurisdiction.  You’re unclear if you can recognize the degree in Canada.    
· You want to double check your rights before terminating an employee.  



With such high exposures affecting businesses today not only from day to day operations but increasingly from constantly changing Regulations, the Canadian Public now has access to an insurance policy that will pay legal expenses for situations similar to those described above.  Legal Expense Insurance is reasonably priced in relation to the exposure and unlike other insurance, it does not pay damages or fines but does provide coverage for legal fees, court costs, disbursements and adverse costs, should the judge rule in the other party's favour.  

As an example one product offers specialized legal representation, unlimited telephone legal advice from 8AM to Midnight seven days a week;  also, a coverage limit for legal costs of up to $ 200,000 per claim to a maximum of $1,000,000 per year (except the Tax audit/ appeal feature is limited to $25,000). 

Like all insurance policies, Legal Expense Insurance is not the solution to every single legal issue you’ll face and the policy contains conditions and exclusions. It is at the very least, a step in the right direction for the loss prevention arsenal of small to medium sized businesses.    

If you wish more information on Legal Expense Insurance contact the writer: 
Simon J. Fenn, CIP
Fenn & Fenn Insurance Practice Inc.
905 836 6066
simon@fenninsurance.com
Twitter@Fennins
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